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 This issue of the Challenger discusses 
various topics that are becoming ever more 
prevalent in our line our work.  Instead 
of requesting articles that center around 
one topic, as usual, we wanted this issue 
to explore views from the many windows 
looking out into the ever-changing world of 
criminal defense.  

 As assistant Federal Defender Caroline 
Durham points out, more and more 
frequently, prosecutors are turning to DNA to 
strengthen their cases.  Her article explores 
why you should become familiar with DNA, 
how to request the full forensic file, and 
explains what in the world a “loci” is and how 
they relate to the graphs located in the BCA 
discovery.  In essence, “we got your client’s 
DNA on the gun” is not as it seems.  Last 
year, Manny Atwall and I tried a federal bank 
robbery jury trial, and Caroline successfully 
cross examined the government’s DNA 
expert… I can assure you she knows exactly 
what she is talking about.

 As each day passes, social networking 
sites, such as Facebook, LinkedIn, Twitter, 
and MySpace, are playing larger and more 
important roles in the defense of our clients.  
As the law rushes to keep up with the 
changes in technology, forensics examiner 
John Carney and Hamline law student 
Stephanie Losching point out that criminal 
defense attorneys are also behind the times.  

Prosecutors, they explain, have been much 
quicker on the uptake in utilizing Facebook.  
From Facebook’s privacy controls to the 
ethics of “friending” witnesses or other 
parties, this article illustrates the importance 
of and the unethical actions to avoid when 
using Facebook as part of the defense strategy.

 Sarah MacGillis and Eric McCool 
provide perspective on U.S. v. Jones, a case 
that deals with the Fourth Amendment 
and the Supreme Court’s ongoing battle to 
balance what is acceptable in police intrusion 
on privacy.  The article gives a brief history of 
Fourth Amendment case law and reminds us 
that although the law is rooted in precedent, 
its future is unclear given the technological 
advances in society.

 You are not alone in your frustration 
with the procedure in which police test for 
intoxication!  Jeff Ring shares his views on 
blood, urine, and breath testing.  He explains 
the process of how alcohol travels through 
our bodies and how this affects the tests that 
result in DWI charges.  He analyzes why the 
test law enforcement chooses matters, and 
how the different tests result in drastically 
different results.  He explains that “close 
enough for Jazz” is not the right standard by 
which to convict our clients and brand them 
with “the Scarlet D.”

 Attorney Adam Johnson discusses State 
v. Fleck, a Minnesota Supreme Court case 

Issue eDItor’s CoLuMn
ryAn gArry

“No two on earth in all things can agree.
All have some daring singularity.”

~Winston Churchill. 

from February dealing with assault, mens rea, 
and defenses.  This article walks through the 
various assault crimes, types of intent, and 
the voluntary intoxication defense to show 
us the nuanced, and sometimes counter-
intuitive, side of the law.  We are reminded 
that it is important to study the difference 
between general and specific intent as the 
lack of intent defense is often incorrectly 
argued.

 Finally, Andrew Birrell has discussed 
why becoming a Criminal Law Specialist 
certified by the Minnesota State Bar 
Association should be important to you 
and how you can distinguish yourself as 
a specialist by meeting the Minnesota 
State Bar Association requirements for 
certification.  So far, only 44 criminal lawyers 
have been certified in Minnesota.  Why have 
you not?

 We hope you enjoy this issue of the 
Challenger.

Ryan

Ryan Garry
Attorney at Law, LLC
Criminal Law Specialist
North Grain Exchange
301 South 4th Avenue, Suite 285
Minneapolis, MN 55415
Phone: 612-436-3051
www.ryangarry.com
ryan@ryangarry.com
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 More and more frequently, prosecutors are 
turning to DNA in hopes of strengthening 
their cases.  For many defense lawyers, their 
eyes gloss over at the mere mention of DNA.  
Others immediately pick up the phone and 
hire an expert to read the file and tell them 
how to proceed.  The goal of this article is to 
provide guidance for those unfamiliar with 
forensic DNA.  What do you do when a pros-
ecutor says, “We’ve got your client’s DNA on 
the gun?” or you receive a one-page report 
from the BCA that seems to indicate your cli-
ent left remnants at the crime scene. 

The Report: What Does It Really Mean?

 Typically, you will receive as part of the dis-
covery in a case a one or two page report.   

The report provides very limited informa-
tion.  The basics include: what items were 
tested; what lab tested them; and which lab 
tech conducted the testing.  This information 
is important because you will, likely, want to 
meet with the analyst to review their work 
with them.  The report also lays out the ba-
sics of the comparison of DNA samples taken 
from items connected to a crime to the DNA 
of your client.  This part of the report will 
typically provide the following information:

1. When the items were compared to 
your client, how many loci matched;

2. The statistical analysis of the results as 
compared to the general population.

 So, what is a loci?  Forensic DNA is com-
prised of 15 loci.  Each loci is an identifier for 
the DNA.  The more loci that match between 
your client’s DNA and the unknown sample, 
the greater the statistical likelihood that your 
client is a contributor of the unknown DNA 
sample.  Each loci is comprised of 2 alleles.  
One way I look at these terms is to say, okay, 
there are 13 points (loci) that are found on 
the DNA sample.  For each point (loci), there 
are two numbers (the alleles).  When the two 
numbers (the alleles) from the unknown 
sample match the two numbers (the alleles) 
at that same point (loci) on my client’s DNA, 
it is bad.  The more loci that match between 
the client’s DNA and the unknown DNA, the 
more problems the defense will have to ad-
dress.

DnA: unDerstAnDIng the

BAsICs of the CAse fILe
CAroLIne DurhAM

 So, how can do you challenge the evalua-
tion to show there is reasonable doubt that 
your client is the contributor of the unknown 
DNA sample?  Start first with the report.  Then, 
remember, the report is a summary of a much 
larger lab file.  According to your report, how 
many loci match?  Remember, there are 15 
loci.  If only 6 loci match, then you’ve got 9 
that don’t match.    

 There is much more information underly-
ing that report.

The Complete Case File

 You  must obtain the full forensic file 
from the lab.  This step is simple.  In a letter to 
the prosecutor, request the file.  It’s that sim-
ple.  You will want to include  some specifics, 
including: the disk containing the raw data; 
the case or bench notes; lab protocols; chain 
of custody logs; all correspondence between 
the lab and any law enforcement/prosecutor; 
a copy of the “unexpected results” file.  The 
prosecutor may be unfamiliar with the re-
quests you are making.  The lab will not be.  

The Raw Data

 When you receive the lab’s case file, there 
will be a gold disk that looks like a regular CD 
or DVD.  However, you cannot read this file 
on your computer.  It requires a special ma-
chine.  You want to have it in case you deter-
mine that you want an independent analysis 
done on the raw data.  For now, set it aside.

The Bench/Case Notes

 The lab analyst is required to write down 
each of the steps taken in the processing and 
analysis of the DNA samples.  Typically, the 
notes start with the examination of the ob-
ject from which the unknown sample will be 
gathered.  The notes should include informa-
tion about where on the object the “swab” 
for DNA was taken, and the notes should fol-
low through the steps leading to the reading 
of the DNA’s loci.

 Approach your review of the bench notes 
as you would a crime scene.  Look for any 

items that seem out of place.  For example, 
items of significance might be a notation 
that there was blood on the outside of the 
evidence envelope, or a comment that the 
evidence bags were not sealed.  Such infor-
mation can be used to show the unknown 
sample was contaminated and, therefore, the 
final comparison to your client’s DNA is un-
reliable.

Summary Tables

 The summary table is a presentation of the 
alleles for each loci.  It is an organization of 
the information gathered from the graphs 
(described below).  Important items to look 
for on the tables:

•	 Loci that do not match.  If there is a loci 
of your client that does not match the un-
known sample, your client should be ruled 
out.  In other words, the analyst should 
find that your client did not contribute to 
the unknown sample.  

•	 Loci that have more than 2 alleles.  Re-
member, a loci only has 2 alleles.  Where 
a loci has more than 2, there is a mixture 
of DNA or there is more than one person 
contributing to the DNA sample. 
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•	 Loci that have only 1 allele.  A single allele 
can mean many things, which can be ar-
gued to show your client is innocent.  For 
example, if at one loci, say the D16S539 
loci, the only allele is “11.”  If your client’s 
D16S539 loci is “11,10” he could be ruled 
out as a contributor to the unknown sample.

•	 Another issue that may be indicated by a 
single allele is problems with the quality of 
the DNA sample.  A single allele may mean 
that the sample is weak or degraded.  The 
bottom line: a single allele has numerous 
possible explanations.  That mere fact may 
be enough to create reasonable doubt.

Graphs

 When you receive the lab file, you will find 
pages that look like this:

These graphs provide the information that is 
found in the Summary Table described above.  
When you take a close look at the graphs, you 
will see the label for each loci.  Under each 
loci label, there are peaks.  The peaks should 
be identified with markers that include the 
allele.  When the Chart is comparing a par-
ticular loci with that same loci’s label on the 
graph, you should find that alleles noted to be 
the same as the peaks identified in the graph.

 There will be one set of graphs for each 
item tested.  So, if there is one sample taken 
from a gun and a sample from your client, 
there will be two complete graphs.  If there 
are several items tested, there will be several 
graphs.

 On the graphs, you are able to see the 
strength of the alleles.  The higher the peak, 
the stronger the reading of the allele – with 
a couple of caveats.  There are limits on what 
qualifies as a useable or reliable peak.  A peak 
that is too high may indicate problems with 
the sample, just as you find with a peak that 
is weak or low.  The lab should provide you 
with the thresholds they used in their analy-
sis.  These thresholds are important for sev-
eral reasons.  First, they inform you of the 
guides the lab used in including or leaving 
out peaks.  

There are two thresholds to keep in mind:

•	Analytical Threshold is the lowest read-
ing the DNA must reach in order to be con-
sidered reliable.

•	Stochastic Threshold is the minimum 
strength or reading necessary for a peak to 
be considered reliable.  If the peak is be-
low this threshold, you must be concerned 
about the quality of the DNA.

These thresholds will not be marked on the 
graph.  Using the numbers on the far left 
of the graph, you will be able to determine 
where the thresholds are.  

 The area of thresholds is ripe for cross ex-
amination.  There are no industry standards 
for setting thresholds.  They vary from ma-
chine to machine.  The lab analysts set the 
thresholds in each separate case.  Thus, there 
is room for human error in the setting of the 
“scientific” thresholds.  

 When reviewing the Graphs, look for any 
peaks that have not been labeled.  The ex-
istence of a peak not labeled, or a series of 
peaks (however small), is worthy of explora-
tion on cross-examination.

DNA Is Not All It Purports to Be.

 Even in the initial steps of reviewing DNA 
lab reports, you may find evidence that is cir-
cumspect.  The “We’ve got your client’s DNA 
on the gun!” declaration of the prosecutor is 
not as it seems.  A review of the laboratories 

full case file will help you identify the initial 
steps in your attack strategy.  Gather the in-
formation, scour it, and prepare to attack the 
weaknesses that are found.

 For additional information and resources on 
addressing forensic DNA, go to the National 
Clearinghouse for Science, Technology 
and the Law (www.ncstl.org).

Caroline Durham 
Assistant Federal Defender 
District of Minnesota 
107 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN  55415 
(612) 664-5858
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defendants.  Leveling the playing field with 
the prosecution is crucial to success in future 
cases.

Privacy Controls

 Facebook is a world unto itself.  Some say 
that Facebook is actually the “new confes-
sional”4 because of how much information 
is voluntarily available on the social network-
ing site.  The speed and breadth of the infor-
mation amplify the communication velocity.  
Typically, the communication is rapid, short, 
and snappy and is rarely reviewed or proof-
read.  Interpretation of communication on 
Facebook is typically left to the reader and 
most information lacks context and precise 
meaning.5  Therefore, criminal defense at-
torneys are well positioned to find surpris-
ingly relevant, incriminating, and powerful 
evidence for impeachment located on Face-
book. 

 Facebook has many privacy controls, or 
settings, that each active user can edit, but 
the settings are forever changing and users 
often misunderstand them.  This lack of clar-
ity about privacy controls is the reason why 
about 200 million users resort to Facebook’s 
default settings, which has the effect of po-
sitioning these users like an open book for 
everyone on Facebook, possibly everyone on 
the Internet, to see.  The courts have been 
struggling with Facebook privacy in litiga-
tion in recent years.  The Mackelprang court 
and others have held that there is no Face-
book privilege when information has been 
shared, even if the audience was limited in 
scope.6  An overall trend is becoming visible 
in the judiciary as it moves toward greater 
permissiveness of social media evidence in e-
discovery and shows a strong likelihood that 
privacy concerns will be outweighed by the 
probative value and relevance of the infor-

mation.7  Since courts and prosecutors have 
already realized the benefits of Facebook, 
criminal defense attorneys also need to level 
the playing field by using Facebook in their 
evidentiary findings.  To show how the pros-
ecution is using social media today, a pros-
ecutor from Los Angeles said, 

As a prosecutor, the first thing I do when 
I get a case is to Google the victim, the 
suspect, and all the material witnesses.  I 
run them all through Facebook, MySpace, 
Twitter, YouTube and see what I might 
get.  I also do a “Google image search” 
and see what pops up.  Sometimes there’s 
nothing, but other times I get the goods 
– pictures, status updates, and better yet, 
blogs and articles they’ve written.8

 Two new Facebook features have been 
introduced recently that allow for more in-
formation sharing and evidence to be found.  
The first, “Frictionless Sharing,” was created 
by Facebook so that when a Facebook user 
logs onto another web site using his or her 
Facebook user ID and password, and then ac-
cepts “sharing” even once, Facebook will post 
a status thereafter of any articles read, music 
listened to, or videos viewed onto that user’s 
Facebook page.  This over-sharing with many 
other web sites that Facebook users visit 
routinely enables communication to friends, 
friends of friends, and others the many in-
terests and web sites these users have read, 
viewed, and variously interacted.

 The second new feature is the Facebook 
Timeline in which Facebook tracks and dis-
plays a user’s activity on Facebook chrono-
logically by month and year for extremely 
easy access.  This feature allows an attorney 
or investigator to quickly see all of that user’s 
activity on the exact day, week, or month in 
question, providing for more efficient and 

 “If it weren’t for Facebook, I’d still be on 
Riker’s Island,” said Rodney Bradford after 
his robbery charges were dismissed when 
his Facebook account proved that he could 
not possibly have been at the scene of the 
crime.1 Bradford’s defense attorney had 
utilized the social media giant of Facebook 
to prove an alibi for Rodney Bradford that 
he was updating his status on Facebook at 
the time of the crime.2  Facebook and other 
social networking sites have been utilized 
by the prosecution to help in the conviction 
of criminal defendants including impeach-
ment at trial based on evidence gathered.  
The Bradford case was one of the first cases 
where the defense realized they could level 
the playing field with the prosecution and 
went into Facebook to find their evidence.

Facebook statistics show an alarming growth 
rate worldwide with more than 901 million 
monthly active users;3 which if active users 
were citizens, Facebook would be the third 
most populous nation in the world after Chi-
na and India.  But these rapidly advancing sta-
tistics come with opportunities for lawyers 
to make use of Facebook and other social 
networking sites to gather evidence regard-
ing their cases.  Prosecutors, together with 
law enforcement, realize these opportunities 
and have incorporated Facebook as one of 
their evidence gathering sources.  Therefore, 
now more than ever, it is time for defense at-
torneys to level the playing field with pros-
ecutors and begin to use Facebook evidence 
in their cases. 

 Facebook is a newfound necessity in crimi-
nal defense cases, but there are ethical and 
legal traps lawyers need to be aware of and 
adhere to before utilizing Facebook as a 
source of evidence.  We will begin by explor-
ing Facebook’s privacy controls and how to 
gather information from Facebook for your 
cases.  We will end by analyzing the legal eth-
ics of Facebook and how to avoid an ethical 
or professional conduct dispute.  As we have 
stated, Facebook is essential to your practice 
and the aggressive representation of criminal 

trAps to AvoID When usIng 
fACeBook evIDenCe for An 
AggressIve CrIMInAL Defense

John CArney

stephAnIe LosChIng

1 John G. Browning, “The Lawyer’s Guide to Social Networking: Understanding Social Media’s Impact on the Law,” pg. 215 (2010), Thomson Reuters/Aspatore.
2 Id.
3 Facebook.com, http://newsroom.fb.com/content/default.aspx?NewsAreaId=22 (last visited May 8, 2012).

4 Tarice L.S. Gray, “Facebook: the new confessional”, August 16, 2011, Gray Current blog, http://graycurrent.com/?p=2079 (last visited May 13, 2012).
5 Craig Carpenter, “Social Media & eDiscovery: More Bark Than Bite?” July 16, 2010, InfoRiskAware Blog, http://inforiskawareness.co.uk/social_media_ediscov-

ery_more_bark_than_bite/ (last visited May 13, 2012).
6 Mackelprang v. Fidelity National Title Agency of Nev. Inc., 2007 WL 119149 (D. Nev. 2007), Crispin v. Christian Audigier, Inc., (2010 WL 2293238 (C.D. Cal. 

May 26, 2010) (holding that if information is viewable to the public then it is not deemed privileged by the court).
7 Thought Leadership Team, “Facebook Status: No Expectation of Privacy,” February 9, 2011, Kroll Ontrack OnPoint Blog, http://www.krollontrack.com/blog/

post/facebook-status-no-expectation-of-privacy.aspx (last visited May 17, 2012).
8 Thomas G. Frongillo & Daniel K. Gelb, “It’s Time to Level the Playing Field - The Defense’s Use of Evidence from Social Networking Sites,” (August 2010)  

(quoting a  former Deputy District Attorney for Los Angeles County). 
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successful evidentiary findings.  Facebook 
Timeline evidence could be used for ques-
tioning or impeaching the credibility, or even 
the character, of witnesses and suspects by 
proving acts or associations on or around a 
particular date.  Both of these features assist 
attorneys in their hunt for relevant evidence 
by providing fast and accurate activity on the 
Facebook user’s account.

 As stated, Facebook is a world unto itself 
because vast numbers of people put their 
digital lives on the Internet.  Defense attor-
neys need to use this “new confessional” in 
gathering information about their cases.  If an 
attorney fails to utilize the abundant informa-
tion that is publicly accessible on Facebook, 
then he or she is likely to be disadvantaged 
because the prosecution almost certainly 
will have probed it and will use it to prove 
the state’s case.

Legal Ethics 

 Defense attorneys must grasp the “how to” 
of gathering evidence from Facebook in or-
der to avoid ethical violations and the sanc-
tions that often follow them.  In order to gain 
access to Facebook accounts with privacy 
controls enabled, a Facebook user desiring 
this information must “friend” his or her tar-
get.  Is it unethical for an attorney to “faux 
friend” another Facebook user?  

 The San Diego County Bar Association in 

2011 reached an opin-
ion that a lawyer may 
not make a friend re-
quest to a represented 
party without disclos-
ing the lawyer’s iden-
tity and the purpose 
of the friend request.9  

They concluded that 
no matter what was 
said and no matter in 
what form it was said, 
this gathering of infor-
mation is impermissi-

ble if the person is represented.  In contrast, 
the Bar of the City of New York Committee on 
Professional Ethics held in an earlier opinion 
from 2010 that a lawyer may not attempt to 
gain access to social networking sites under 
false pretenses.10  They reasoned that, unlike 
the San Diego Bar Association, a lawyer can 
friend witnesses, but cannot use dishonesty, 
fraud, misrepresentation, or false statements 
of fact in doing so.  

 And finally, the Philadelphia Bar Association 
and their Professional Guidance Committee 
in a 2009 opinion11 stated that a lawyer can-
not get a third party to “friend” a non-party 
witness and also that lawyers may not use 
deception to obtain otherwise private in-
formation.  The opinion cites a Colorado Su-
preme Court case, People v. Pautler, which 
holds, “Even noble motive does not warrant 
departure from the rules of Professional Con-
duct. . . .  Purposeful deception by an attor-
ney licensed in our state is intolerable.”12  The 
trend appears to be emerging that public 
information on any social networking site is 
fair game, but once an attorney or third party 
begins “friending” witnesses or represented 
parties to gather private information, then 
ethical considerations come into play.

 In summary, lawyers must be aware of how 
they are obtaining Facebook evidence and 

must do so ethically and honestly.  Make sure 
that the information is public or that you have 
not utilized deception in gathering it.  To col-
lect private Facebook profiles, a third party 
investigator or forensic examiner must also 
employ ethical means and sound tools and 
methods that can be used to authenticate 
social media evidence.  Lawyers themselves 
should refrain from collecting this evidence 
in order to keep themselves out of the chain 
of custody and free of the need to testify to 
its foundation for admissibility. 

 Along with adhering to prevailing ethical 
opinions on obtaining evidence for their cas-
es, attorneys must also observe legal ethics 
when they place material on their own so-
cial networking sites. Lawyers have received 
sanctions for putting confidential client in-
formation on their social media pages.  An 
Illinois public defender was fired for ethical 
violations in connection with placing confi-
dential client information on her social net-
working site.13  Many lawyers have found 
themselves in similar situations due to the 
infancy of social media and their inexperi-
ence with it.  The courts have not been con-
sistent in their opinions dealing with ethics 
and social media across the states and federal 
districts, which lawyers need to be aware of 
when conducting evidence investigations via 
Facebook.

 Besides paying attention to bar association 
opinions and accumulating case law in one’s 
jurisdiction of practice, criminal defense at-
torneys also need to take note of Facebook 
contractually.  Facebook’s terms of service 
are explicit in their rules pertaining to hon-
esty, integrity, identity, and confidentiality.  An 
attorney’s breach of Facebook’s terms of ser-
vice while obtaining evidence will most like-
ly make that evidence inadmissible into the 
record.  Therefore, all attorneys should know 
and adhere to Facebook’s terms of service 
when conducting evidence investigations 
and they should consider their client’s con-

formance, or lack thereof, when providing 
counsel and developing an evidence strategy 
for defending them.

Highlights of Facebook’s terms of service fol-
low and must not be breached by attorneys 
or their clients if admissibility of the resultant 
digital evidence is desired:

Facebook users provide their real names and 
information, and we need your help to keep 
it that way.  Here are some commitments 
you make to us relating to registering and 
maintaining the security of your account:

•	You	 will	 not	 provide	 any	 false	 personal	
information on Facebook, or create an 
account for anyone other than yourself 
without permission.

•	You	will	not	create	more	than	one	personal	
profile.

•	If	 we	 disable	 your	 account,	 you	 will	 not	
create another one without our permission.

•	You	 will	 keep	 your	 contact	 information	
accurate and up to date.

•	You	will	not	share	your	password.

•	You	will	not	transfer	your	account.	14

Conclusion

Attorneys need to be aware that the ethical 
treatment of social networking sites is still 
emerging and there are many wholly or par-
tially divergent bar association opinions and 
case law across jurisdictions that impact how 
attorneys should go about avoiding ethical 
violations.  That being said, lawyers should be 
wary of doing anything deceitful or dishon-
est, or exposing too much information, just as 
they would in their everyday dealings.

Facebook has exploded in popularity in the 
United States and is proving that it is here to 
stay with constantly changing improvements 
and statistical growth in users.  Many pros-
ecutors and law enforcement have already 
realized opportunities within Facebook to 
satisfy their needs for inculpatory social me-
dia evidence.  Prosecutors are ahead of the 
game when navigating the privacy settings 

9 SDCBA Legal Ethics Opinion 2011-2 (May 24, 2011)  available at http://www.sdcba.org/index.cfm?pg=LEC2011-2.
10 Bar of City of New York: Committee on Professional Ethics, Formal Opinion 2010-2.
11 Philadelphia Bar Association Professional Guidance Committee, Opinion 2009-02 (March 2009).

12 People v. Pautler, 47 P.3d 1175 (Colo. 2002).
13 See ABA Journal, “Seduced: For Lawyers, the Appeal of Social Media Is Obvious. It’s Also Dangerous” (Feb. 1, 2011) available at http://www.abajournal.com/

magazine/article/seduced_for_lawyers_the_appeal_of_social_media_is_obvious_dangerous.
14 Facebook.com, http://www.facebook.com/legal/terms (last visited April 8, 2012).
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The destination was the same for all nine 
Justices in United States v. Jones.1  In a split, 
but unanimous decision, the Jones Court held 
that the government’s attachment of a GPS 
device to the defendant’s vehicle, and its use 
of that device to monitor the vehicle’s move-
ments for an extended period of time, consti-
tuted a search under the Fourth Amendment.  
The Court’s reasoning, however, reflects that 
the Court may be at a crossroads on how to 
approach and identify a Fourth Amendment 
search. 

In Jones, police installed a GPS device on 
the underbody of Defendant Antoine Jones’ 
vehicle after he came under suspicion of drug 
trafficking.  Police then tracked the defen-
dant’s movements for nearly a month.  Based 
in part on data relayed back to police, the 
defendant was indicted and ultimately con-
victed of conspiracy to distribute and pos-
sess with intent to distribute five kilograms 
or more of cocaine.  Although the police had 
obtained a warrant to attach the GPS unit 
to the defendant’s vehicle, they apparently 
could not be troubled to comply with its 
requirements; they installed it in the wrong 
state and outside those time frames set forth 
within the warrant.  Thus, the Government 
conceded its noncompliance with the war-
rant and instead argued only that a warrant 
was not required in the first instance.

The Fourth Amendment endows the “right 
of the people to be secure in their persons, 
houses, papers, and effects, against unreason-
able searches and seizures.”  Justice Scalia’s 
opinion for the majority drives a textualist 
path in holding that a search occurred.  Scalia 
states that since a vehicle is an “effect” within 
the meaning of the Fourth Amendment, the 
government’s physical attachment of the GPS 
device upon the vehicle to obtain informa-
tion constituted a “search.”  Scalia goes on to 
tie the common law, property-based princi-
ple of trespass to chattels in support of his 
reasoning: 

The text of the Fourth Amendment reflects 
its close connection to property, since 
otherwise it would have referred simply 
to “the right of the people to be secure 
against unreasonable searches and sei-
zures;” the phrase “in their persons, hous-
es, papers, and effects” would have been 
superfluous.2

Scalia acknowledges that the Court’s 
more recent decisions have shifted from the 
property-based approach to the reasonable 
expectations standard; however, he makes it 
clear that the reasonable expectation stan-
dard as set forth in Katz and its progeny was 
not intended to usurp the property-based 
approach.  Rather, it was intended to supple-
ment it.

United StateS v. JoneS: 
reCALCuLAtIng fourth 
AMenDMent JurIspruDenCe
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of Facebook, sharing creative approaches for 
evidence collection, and maintaining adher-
ence to emerging, applicable legal ethical 
standards.  The time has come for defense at-
torneys to level the playing field with them 
and begin to realize the excellent opportuni-
ties Facebook affords them to mount an ag-
gressive defense with social media evidence 
in every stage of the criminal process.
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1 United States v. Maynard, 615 F.3d 544 (D.C. Cir. 2011), cert. granted sub nom. United States v. Jones, 131 S. Ct. 3064 (2011). 
2 Jones, slip op. at 4.
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 In Katz v. United States,3 the Court held 
that the warrantless wiretapping of a phone 
booth conversation violated the Fourth 
Amendment.  In that case, Justice Harlan ex-
plained the relevant inquiry is twofold, asking 
first whether the person has “an actual (sub-
jective) expectation of privacy and, second, 
whether the expectation is one that society 
is prepared to recognize as reasonable.”4  No-
ticeably absent from Harlan’s opinion is proof 
of trespass since quite plainly it could not be 
sustained in a setting involving a public tele-
phone.5  And indeed, Katz has been long be-
lieved to represent the sounding of the death 
knell for property-based Fourth Amendment 
jurisprudence.

In Jones, Scalia does not suggest that the 
test enumerated by the Court in Katz is no 
longer applicable.  Rather, he states the Court 
need not apply the Katz test because a more 
fundamental violation occurred; namely, a 
physical intrusion on a constitutionally pro-
tected area by agents of the government 
seeking to obtain information. 

Despite the government’s argument to 
the contrary, Scalia easily distinguished the is-
sue before the Court in Jones from the hold-
ing in United States v. Knotts and Karo, ear-
lier “beeper cases.”6 

In Knotts, a beeper was placed into a 
container of chemicals used to manufacture 
narcotics by police.  The container was then 
purchased by the defendant.  Police used the 
signal on the beeper to track the container 
to an area surrounding the defendant’s cab-
in. The Court held the Fourth Amendment 
was not applicable to the use of the track-
ing device in this situation.  The Court rea-
soned that the defendant lacked a reasonable 
expectation of privacy in the movement of 
his vehicle on the public roadway.  More spe-

cifically, because drivers convey their loca-
tion and direction of travel to any observer 
on the open roadway, technology that merely 
enhances the ability of police in traditional 
surveillance does not encumber any reason-
able expectation of privacy.  

The Court in United States v. Karo7 un-
tied the possession issue left unanswered by 
Knotts.  In Karo, the Court failed to find that 
an unconstitutional search occurred when 
police placed a beeper into a container with 
the consent of the original owner prior to 
the defendant taking custody of it. 

Scalia placed considerable weight in the 
factual distinctions of “location” (Knotts) and 
“possession” (Karo) when distinguishing the 
facts of Jones.8  Scalia argued “the Katz rea-
sonable-expectation-of-privacy test has been 
added to, not substituted for, the common-
law trespassory test.”9 Thus, it may have been 
appropriate for the Court to apply the Katz 
test in Knotts and Karo, but Scalia finds it un-
necessary to do so based on the facts in Jones.   
This is, according to Scalia, because the facts 
in Jones directly demonstrate a trespass for 
the explicit purpose of monitoring the defen-
dant’s movement and subsequent long-term 
monitoring of that movement, and thus, tra-
ditional property-based Fourth Amendment 
jurisprudence squarely applies.10  

The concurrence in the judgment, sur-
prisingly penned by Alito, and joined by Gins-
burg, Breyer, and Kagan, would have chosen 
to merely apply the Katz test; holding instead 
that a search occurred because it violated the 
defendant’s reasonable expectation of priva-
cy.  Alito took issue with the majority’s rea-
soning.  First, he notes that the Court has long 
shifted from the application of the trespass-
based theory in Fourth Amendment cases.  
Thus, Alito would give little weight to the at-

tachment of the device itself and instead fo-
cus on the use of the device once attached.  
Secondly, Alito notes that had Jones not been 
considered a bailee (as the car was registered 
to his wife and the bailment occurred with 
the exchange of the key and prior to the in-
stallation of the GPS device), there would be 
no Fourth Amendment violation under the 
majority opinion even under facts that were 
hardly innocuous.  Third, since property law 
is governed state-by-state, focus on trespass-
based doctrine could lead to inconsistencies 
in the application of a constitutional princi-
ple.  Finally, Alito foresees future cases where 
a trespass may not occur but the same in-
trusion is realized through purely electronic 
methods.  For example, a pre-installed factory 
device or a stolen vehicle detection system 
may very well relay the same information; 
however, no physical trespass would have to 
take place for the Government to use these 
implements for monitoring a defendant’s 
whereabouts.  (In such circumstances where 
there is no trespass, arguably Katz would ap-
ply).  In short, Alito finds the trespass-based 
approach much less adaptable to an ever-
changing technological society. 

Although not short on criticism of the 
majority approach,11 Alito failed to offer any 
added guidance or do more than reiterate the 
vexing problems that changing technology 
will pose to future courts.  Instead, he con-
cluded, “the best we can do in this case is to 
apply existing Fourth Amendment doctrine 
and to ask whether the use of GPS tracking 
in a particular case involved a degree of intru-
sion that a reasonable person would not have 
anticipated.”12

The Jones opinion unquestionably res-
urrects prior precedent of the Court which 
used the property rights of the defendant as 
part and parcel of the analysis of some Fourth 
Amendment violations. No longer does the 
reasonable expectation standard stand as the 
sole measure of a recognized privacy interest.  
On the other hand, the Court’s split interpre-
tation together with ever changing techno-
logical advances make the continued viability 

of the majority’s analysis one of questionable 
duration.  Future opinions of the Court will 
likely shape the road that follows Jones. 

11 Alito calls the majority’s resort to the trespass jurisprudence “unwise,” “straining the language of the Fourth Amendment,” “without support in current 
Fourth Amendment law,” and “highly artificial,” all in a single paragraph unquestionably penned with a furrowed-brow. 

12 Jones, slip op. at 13 (Alito, J., concurring in the judgment)

3 Katz, 389 U.S. 347 (1967)
4 Id. at 361 (Harlan, J., concurring).
5 This point is of great significant to Alito in the Jones concurrence where he favorably observes that Katz did away with the old requirement of a trespass to 

support a Fourth Amendment violation. 
6 Knotts, 460 U.S. 276 (1983) 
7 Karo, 468 U.S. 705 (1984)
8 Indeed, to the extent Jones relies upon the placement of a monitoring device on property over which the defendant has a property right, Karo and Knotts 

are immediately distinguishable.  In both circumstances, the property came into the defendant’s possession with the monitoring device already attached.  
In the words of Scalia, the defendant in Karo (and in Knotts) “accepted the container as it came to him, beeper and all . . .”  This is a crucial distinction for 
Scalia who observed that Jones already “possessed the Jeep at the time the Government trespassorily inserted the information-gathering device, [and ac-
cordingly, was] on a much different footing.

9 Jones, slip op. at 8.
10 See Jones, n. 5:  “trespass alone does not qualify, but there must be conjoined with that what was present here, an attempt to find something or to obtain 

information.”
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Let’s use the extreme example first.  You 
drink until you are .22 and pass out in the 
bathroom.  Morning comes, and your blood 
alcohol concentration is way under .08, your 
breath alcohol concentration is way under 
.08, you are unimpaired by alcohol, but your 
urine alcohol concentration is still over .20!

In the case of blood (and breath testing 
comes from molecules in the lungs passed 
through by the same blood), there is metabo-
lizing going on—breaking down and getting 
rid of the alcohol.  The liver and other good 
stuff do that for us.

But they use bladders in the desert to 
carry water for a reason.  Bladders don’t do 
anything.  They just hold liquid, without me-
tabolizing or breaking it down.  Alcohol does 
not dissipate from the bladder until one evac-
uates the bladder by urinating.

So, why do we allow the State, through its 
police, to take a first-void urine test—a test 
from accumulated urine over time, and call 
it an accurate measure of our driving condi-
tion?

Thirty-nine states don’t allow urine test-
ing at all.  Of the remaining eleven, only five 
allow a first-void urine test, and of that five, 
only two actually do it, with a third, Iowa, 
following an edict from their Commissioner 
that says that if the police report a first-void 
urine test, they must apply a ratio of grams 
of alcohol per 57 milliliters of urine, in con-
verting urine sampling to “alcohol concen-

tration,” to get to whether or not the driver 
was .08 or greater, even though the law, the 
statute itself, defines it as “grams of alcohol 
per 67 milliliters.”  That is how unscientific a 
first-void urine test is!

The scientific community overwhelm-
ingly supports the fact that a first-void urine 
test is a measure of an unknown time period 
of pooling of urine.  It is not measuring our 
urine, but rather our urines.

The National Highway Traffic Association, 
(NHTSA), which sets up standardized field 
testing for police across the country and is 
an instrument of Law Enforcement, does not 
support first-void urine testing for something 
so serious as a DWI criminal charge.

SOFT, the leading Forensic Peer Review-
ing organization condemns its use for this 
purpose.

Dr. A.W. Jones, Sweden’s, and perhaps the 
world’s, leading forensic scientist on alcohol 
and its effects on human beings and on the 
accuracy of measuring procedures and de-
vices, condemns it as well.  Even a former 
Minnesota Bureau of Criminal Apprehension 
(BCA) director wrote a piece condemning its 
use.

Ask a State’s expert if he or she would 
rely on a first-void urine test in making a de-
cision about the real condition of an emer-
gency room patient?  “Um, ah, well . . . if that 
is the only tool I had I might.”

Is State v. tankSley

pIssIng you off?
State v. tankSley, 809 n.W.2D 706 (MInn. 2012)

Jeff rIng

But when we go to Court (especially 
while the Breath Intoxilyzer was rarely used 
because its software was being challenged 
in the Supreme Court), the BCA sends in “ex-
perts” who swear that the first-void urine test 
is a good, accurate, and reliable measure of 
the driver’s alcohol concentration.

That is an odd statement right there, since 
one has to define “alcohol concentration” 
first, even to talk about it.

To most of us, the mischief to be reme-
died in the DWI statute is driving impaired.  
That is why the statute defines “urine alco-
hol concentration” as the “number of grams 
of alcohol per 67 milliliters of urine.”  That is 
the blood-to-urine ratio in the human body.  
So, either a blood or urine test, then, would 
yield about the same result after applying the 
conversion in the statute.  That ought to be 
close enough for Jazz, as we Classical snobs 
are wont to say, right?

The definition used for breath also re-
flects the average 2100-to-one ratio between 
a blood test and a breath test, by defining al-
cohol concentration as the “number of grams 
of alcohol per 210 liters of breath.”  Close 
enough for Jazz.

Allow me to explain in terms we all know.  
When you drink a beer, it goes into your gut.  
Alcohol gets in your blood, swirls around 
your brain, and starts to make you loony.  That 
same alcohol-laden blood swirls around the 
membranes of your lungs, and passes through 
into the deep lung air at about 2100 to one.  

So a breath test, using a simple conver-
sion ratio, will tell us pretty close what would 
have been the true test of impairment—the 
blood result.  That is how we know you are 
too loony to drive.

A .08 on the breath machine is enough 
to convict, because it would have been .08 
on blood, or darned close.  Same with urine.  
Since the ratio of blood alcohol to urine al-
cohol is known, it is plugged into the statute, 
and the conversion yields a result that would 
have been pretty darned close, indeed close 

enough, to what a true blood result would 
have been.  Except that only works if one 
evacuates the bladder by urinating, and 
then produces urine showing your level 
right now.

Despite this apparent statutory intent to 
make a conviction rest on being impaired, 
and not on just which test the cop happens 
to choose, the Court just announced that the 
statute does not require any equivalency be-
tween the three types of test.  

There is no intent in the statute to require 
that the urine test result be close, or even be 
related to, what would have been the result 
had a blood test been used, or a breath test, 
for that matter.  This is the ruling, even though 
the mischief to be remedied is impaired driv-
ing, not just getting convictions.

When we fight this in Court, the BCA 
announces the urine test is “probably” the 
equivalent of what would have been a blood 
test (or a second-void urine test), though they 
are not able to say that this is true without 
knowing how long since the driver urinated, 
and several other variables.  But they are will-
ing to clothe their conclusion as “almost cer-
tainly true,” when it is indeed utterly specula-
tive, and they know it.  And then, they will 
swear to the opposite about the unknown 
variables with a first-void urine test, when 
it suits their purposes.

When defense lawyers started a differ-
ent challenge, arguing that the police should 
get telephonic search warrants before seiz-
ing urine samples under the Fourth Amend-
ment’s protections, the BCA helped the State 
win by swearing that they cannot do retro-
grade extrapolation (figuring out, by using 
burn-off rates, what the sample would have 
read earlier) to get the test within the legal 
2-hour measuring requirement, because of all 
the unknown variables, so there is no time 
for a warrant to nail the driver for driving 
.08 or greater as measured within 2 hours of 
driving, which is what the law requires the 
State prove.  See Ellingson v. Commissioner 
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of Public Safety, 800 N.W.2d 805 (Minn. Ct. 
App. 2011) review denied 8-24-11.

In other words, they need to get that 
sample now because they cannot go beyond 
2 hours and then calculate backwards on a 
first-void urine, blaming the same unknown 
variables they earlier swore were nothing 
to worry about when they came to Court 
to say first-void urine tests are just fine, the 
variables are not worth worrying about.

The BCA does agree with all the world’s 
scientists that a first-void, pooled, urine test 
is not a snapshot of the driver’s current con-
dition to drive.  They say it might be, and 
again clothe the testimony in language that 
attempts to belittle the likelihood that the 
variables would make much difference.  They 
really don’t have any idea in any specific case, 
because they don’t have any facts—they 
don’t know how much it has pooled. But un-
like most expert testimony in a court of law, 
in DWI, they get to speculate. 

So, two states in the union continue to 
use this testing procedure to visit on people 
the incredible consequences and public op-
probrium that comes with a DWI.  (Have you 
filled out a job or insurance application late-
ly?  Have you tried to go to Canada to fish 
lately?)

We are now accepting in Court that it is 
admittedly junk science to try and say what 
a urine sample would have read earlier, after 
2 hours have passed, thus our Fourth Amend-
ment search warrant protections must give 
way to this clear exigency, but then those 
same scientific principles may be ignored for 
convicting someone tested within 2 hours.  
Hmmm.

The High Court noted that in some states 
they define “urine alcohol concentration” as 
“Blood alcohol concentration as measured 
by the number of grams of alcohol in 67 mil-
liliters of urine.”  Our statute does not men-
tion the blood part.  So, the Court concluded, 
there was no intent to have a urine test pro-
cedure that yields results that have some-

thing to do with what would have been a 
blood test result?

But then why use the number 67 in the 
definition for urine alcohol concentration?  
Its only relevance is the blood/urine com-
parison.  Why use the number 210 for in the 
definition for breath alcohol concentration?  
Its only relevance is the blood/breath com-
parison.  Did they pull these numbers out of 
thin air?

It is clear that the mischief to be remedied 
is impaired driving, and thus there is an in-
tent to require the government to use a pro-
cedure that assures we obtain a result that is 
the closest we can to what would have been 
a blood test, when we test breath or urine, so 
the poor driver is not convicted on bad sci-
ence, but rather, is convicted for really being 
too impaired to drive.  Right?  Wrong.

The Court ruled the earth is indeed flat.  
For now, two states in the union do not care 
whether or not your urine test is a snapshot 
of your current real condition to drive.

The Minnesota Supreme Court has ruled 
that the Minnesota Legislature did not intend 
there be any connection in a urine test re-
sult, to what would have been a blood test re-
sult.  The numbers 67 and 210 are not part of 
their intent, and the mischief to be remedied 
is not impaired driving, but being .08 on the 
type of test the cop chooses.

But Quaere this:  If the Court is correct 
that the legislature never intended even 
a close parity between blood, breath, and 
urine tests, why did they give us a right to 
get an independent test in the same statutory 
scheme?  If the State used a breath test, we 
cannot get another breath test anywhere.  If 
the State used a first-void urine test, we can-
not get another first-void urine test relevant 
to the first one.  We already voided.  If the 
driver gets a blood test immediately after the 
first-void urine test, and the blood test result 
is way under .08, is it irrelevant to use that 
blood test to impeach the urine test, since 
they do not have to correlate.

Currently, this state neither cares wheth-
er the first-void urine result really is pretty 
darned close to what would have been a true 
blood reading (or a second-void urine read-
ing) nor whether or not the first-void urine 
test actually reveals the driver’s true condi-
tion to drive.

So, despite using the proper blood ratios 
in the definitions, and despite the BCA’s ad-
mission that they cannot wait for a phone 
warrant to vindicate your Fourth Amendment 
rights because they have no idea of the vari-
ables needed to calculate backwards if we go 
past 2 hours, those same unknown variables 
are irrelevant when it suits their criminal or 
license revocation case, and a .08 first-void 
urine conviction or license revocation is 
valid, reliable, and fair.  Even if blood would 
have exonerated you, and even if we know it!

No serious scientist in the entire world 
honestly believes the first-void urine test is 
accurate and reliable in the sense that it ad-
dresses the real mischief to be remedied—
drunk driving.  Some will say, “Maybe it does,” 
but they do not know that it does.  

More to the point, in such a high stakes 
arena, they know that they do not know 
whether it reflects impairment.  But in this 
state, it does not matter, even if it is not ac-
curate and reliable, if “accurate and reliable” 
means: “This is a urine test result that is 
close to what would have been a blood re-
sult, and that would have really told us this 
driver’s true condition to drive.”

We are left with an allegedly accurate 
and reliable measurement of something that 
we do not know matters.  Was the driver im-
paired?  No idea.  But we got him to take urine 
so we nailed him, even if he truly was unim-
paired, and even if blood or breath would 
have exonerated him.

So for those of us who love Jazz as well as 
Classical, and know that what the snobs call 
“close” in Jazz was actually the sought-after 
effect, this is not close enough for anything.  
This is not an artful science.  This is not what 

the legislature was after, and if it is, then it is 
absurd.

We saw the same inscrutable and unhelp-
ful use of terminology, and the same willing-
ness to use apparently differing definitions 
when it suits the result, when we litigated 
challenges to the very real manipulation and 
unequal treatment in past Breath Testing cas-
es.

Consider, for a moment, the rulings in Wei-
erke v. Commissioner of Public Safety, 578 
N.W.2d 815 (Minn. Ct. App. 1998); Brooks v. 
Commissioner of Public Safety, 584 N.W.2d 
15 (Minn. Ct. App. 1998); and State v. Rader, 
597 N.W.2d 321 (Minn. Ct. App. 1999).  In 
those cases the drivers complained about po-
lice manipulating a breath test to get higher 
readings.

The BCA actually trains officers to shout:  
“Keep blowing, keep blowing,” on and on, 
when the driver is blowing into the ma-
chine—even after the LED readout on the 
breath machine has indicated to the officer 
that an adequate sample has already been ob-
tained for testing.

Blowing harder and longer gets one closer 
to the deep, alveolar, lung air—closer to the 
area where molecules of alcohol are passing 
through into the lungs; thus usually, blowing 
longer will mean a higher reading.  The driv-
ers complain that by being forced to keep 
blowing beyond what the machine labeled 
an adequate sample, they are being manipu-
lated into higher results, and they are being 
treated differently from each other.  

The Commissioner, under the authority 
granted by law, specified that for breath, an 
“adequate sample” is 1.1 liters of air blown 
at 6 pounds of water pressure.  That is the 
same for everyone, and the machine lets the 
operator know when that has been reached.

But people with identical alcohol con-
centrations yield completely different results 
depending on the cop’s behavior.  Does the 
cop stop at an adequate sample, or at a good 
enough effort thereafter, or insist on a blow 
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to the bitter end?

In rejecting the manipulation and unequal 
treatment claims, the Court said some inter-
esting things.  First, the Weierke Court wrote:

More specifically, appellant has not shown 
that a quantity of breath greater than the 
minimum adequate sample produces a 
higher alcohol concentration result, or 
that it inaccurately reflects the actual al-
cohol concentration in the body. 

(Emphasis added).  Actually, nearly all ex-
perts—and cops—agree a deeper sample 
will produce a higher result.  Why else are 
the police taught to shout “Keep blowing,” 
even long after the LED readout has informed 
them that the sample was already adequate 
for testing?

But what did the Court mean when it 
said the Appellant (that’s the driver) did not 
prove that a quantity difference in the sam-
ple “. . . inaccurately reflects the actual al-
cohol concentration in the body.”  What on 
earth is “actual alcohol concentration in the 
body”?  Doesn’t this mean we really are af-
ter an indication of how drunk the person 
is?  Doesn’t this mean we are seeking “actual 
alcohol concentration” in the sense that the 
deeper breath test sample is closer to what 
would have been obtained had this been a 
real blood test?

The Brooks Court wrote something inter-
esting as well.  They said:

It would be an absurd result if we were to 
agree that the sample result displayed at 
the time the machine registers zero [reg-
istering zero on the LED readout means 
an adequate sample for testing has been 
supplied] could constitute a test result for 
purposes of revoking a driver’s license. Tes-
timony indicated that the most accurate 
reading comes from the deep-lung air. 
There is no showing this first zero sample 
would provide the desired accurate and 
reliable measurement of the alcohol con-
centration, or that it measured the alveo-
lar or deep-lung air sought. A proper test 

result may be obtained only by following 
the procedures set out in the statute and 
regulations, and appellants cannot prevail. 

(Emphasis added).  Wow! The statute 
doesn’t say “Keep blowing.”  It says the Com-
missioner is to set a standard, and the Com-
missioner did.  It was 1.1 liters at 6 pounds of 
water pressure.  But, what does “the most ac-
curate reading” mean?  More accurate than 
what?

Apparently, when it comes to the issue of 
police manipulating us up to a higher test re-
sult, that is fine since the deep alveolar lung 
air is what we are after, even if an adequate 
sample has not gotten us there, and then we 
will arrive at the “desired accurate and re-
liable measurement of alcohol concentra-
tion.”

 What are they talking about?  Ac-
cording to their Tanksley decision, the very 
term “alcohol concentration” does not mean 
what a blood test would have revealed, and 
no such comparable result is “desired” in the 
statute.  What, then, is the “alcohol concentra-
tion” the Court thinks is desired by our stat-
ute in the deep alveolar lung air as opposed 
to the “absurd” result obtained by a merely 
“adequate sample”?

The Brooks Court had already held that 
the Commissioner of Public Safety is the rec-
ognized authority to set up this machine and 
its procedures, and we already know that, de-
spite the fact that the machine labels a sam-
ple as “adequate for testing” (based on the 
way the Commissioner set it up).  The Court 
still said: “There is no showing this first zero 
sample would provide the desired accurate 
and reliable measurement of the alcohol 
concentration, or that it measured the al-
veolar or deep-lung air sought.”

We will just skip over the question as to 
how the machine, that tells us it has an ad-
equate sample based on the Commissioner’s 
own specifications, is not a showing that the 
sample would yield the reliable measure-
ment of alcohol concentration sought.  That 

is just too stupefying to analyze.  If it is ad-
equate, then it, by definition, is yielding the 
desired accurate and reliable measurement 
of alcohol concentration.”

But this writer can understand why the 
Court allows the police to seek a sample 
greater than the minimum adequate sample; 
at least if that is an attempt to get to what the 
“actual alcohol concentration” is, and by that 
I mean, what would be comparable to what 
would have been a blood result. Then, we 
would be trying to learn how impaired the 
driver really was.

Otherwise, any result beyond what the 
Commissioner specified for adequacy, by def-
inition, gives the desired alcohol concentra-
tion, even if it would have been different if 
one blew longer.  Each person blows a whole 
bunch of alcohol concentrations each test!  
Tanksley makes the idea of alcohol concen-
tration meaningless, since it has nothing to 
do with what would have been a blood result, 
nor does it have anything to do with how im-
paired the driver is.  What was the mischief to 
be remedied again?

So unfair manipulation aside, why isn’t an 
adequate sample adequate?  Why is relying 
on that “absurd”?  The answer of course, is 
because they want that deep lung air sample, 
the one that is comparable to what would 
have been a blood result.  The one that shows 
us how impaired the person is.  The breath 
manipulation cases were on the right track.  
They saw that the legislative desire is to learn 
how impaired the driver really is.  State v. 
Tanksley obliterates that statutory intent.

Then, in a subsequent breath case, the 
two parties actually stipulated that by mak-
ing one blow longer into the machine, it will 
cause a higher result.  So lack of proof on that 
issue was no longer available to duck the real 
questions of manipulation and unfairness.  

The case was State v. Rader, 597 N.W.2d 
321 (Minn. Ct. App. 1999).  Nevertheless, the 
Court wrote:

Even though the parties stipulated that 

the alcohol concentration continues to 
rise as a driver blows past the point the 
Intoxilyzer indicates an adequate mini-
mum sample, Rader has not demonstrated 
that the test result measured an amount 
above his actual alcohol concentration 
or that the result was not consistent with 
the statutory mandates. Like the defendant 
in Weierke, Rader “has not shown that a 
quantity of breath greater than the mini-
mum adequate sample inaccurately re-
flects the actual alcohol concentration in 
the body.” Weierke, 578 N.W.2d at 816.

(Emphasis added).  Well, they stipulated 
that alcohol concentration keeps going up, 
even after an adequate sample, when one 
keeps blowing.  What didn’t the driver prove?

But we keep begging the same question:  
What on earth is “actual alcohol concentra-
tion in the body”?  After all, that is, according 
to all three breath cases, what we are after.  
The actual alcohol concentration in the 
body.  It certainly sounds as if the goal is to 
measure how impaired the driver was.  

Question:  How many different alcohol 
concentrations are there in one body at any 
given time?  Answers:  For breath the num-
ber is nearly infinite, depending on the blow.  
If the sample was at least adequate, every dif-
ferent result is the “actual concentration of 
alcohol in the body,” I guess.  For urine, it is 
completely unpredictable if it is a first-void 
sampling.  For blood, it is the real deal.  

Aren’t we after the real deal regardless of 
what test is chosen?  Isn’t that why they used 
67 and 210 in the definitions for urine and 
breath alcohol concentration, respectively, in 
the statute?  Or are they saying they do not 
care whether the driver may have blown a 
dozen different levels depending on how he 
or she blew?  Then it is fair to ask, which one 
is the actual alcohol concentration in the 
body?

Indeed, since a minimum sample simply 
does not get us to that magic concentration 
we are seeking from deep lung air, and since 
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one could almost always have blown just a 
scootch more, then, by this logic, we never 
get anyone’s actual alcohol concentration 
in the body, ever! Why would a harder than 
minimum blow even be enough?  There was 
always a harder one available.

So, my real point is that, when it comes to 
forgiving the obvious manipulation that can 
and does occur in breath testing, the Court 
is way into the notion that there is one thing 
known as the “actual alcohol concentration 
in the body.”  Let’s get that deep lung air that 
is closest to what would have been a blood 
test result—that shows us how impaired the 
driver is—that is in line with the mischief to 
be remedied.

And, for that one brief, shining moment, 
when the Court said,  “ . . . Rader has not 
shown that a quantity of breath greater 
than the minimum adequate sample inac-
curately reflects the actual alcohol concen-
tration in the body . . . ,”  our Court finally has 
all but screamed out that there is such a thing 
as “alcohol concentration,” and that it is one 
thing, not many things—it is a measurement 
of one’s condition to drive.

 This Eureka moment survives in the 
real world only so long as a Higg’s Boson—
actually here for real, but gone in a flash 
of pseudo science, to accomplish the goal of 
convicting anyone we can.

 So, despite this precedential insight in 
the breath cases, when it comes to first-void 
urine testing, that concept—that goal of find-
ing “real alcohol concentration”—disap-
pears.  It is irrelevant.  It does not matter if 
the blood test or breath test or second-void 
urine test on the identical person at the iden-
tical moment in time would have produced a 
completely different “actual alcohol concen-
tration in the body.”

Why does everything in your future turn 
on what type of test the cop chose?  Why 
mention 67 and 210 in the definitions of alco-
hol concentration?  Why is there even a right 
to an independent test if it is meaningless?  

Why convict people and brand them for life 
with the Scarlet D, when we know, to a sci-
entific certainty, that we do not know, to a 
scientific certainty, that they deserved it?
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 One day, night to be exact, the Baron 
Mouldycastle found himself, in accordance 
with a strict diet, engaged in an intense ac-
quaintanceship with a bottle of Pimm’s No. 6 
Vodka.  Why a person with a baronage in Min-
neapolis?  Well, it is simply more interesting 
than calling him Tom Tiddler.  In any event, 
the Baron had fallen quite severely on the 
bottled lightning, had lost all possession of 
limb and faculty in consequence of the same, 
and was in the midst of a miserable crawl in 
front of the Guthrie on his way to the Stone 
Arch Bridge, whereat he planned to amuse 
himself by the fiddle.  All of a sudden, a small 
party of apparent larcenists crossed paths 
with the Baron (they were, in fact, soot-cov-
ered Londonite extras from a then-ongoing 
production of A Christmas Carol).  The Bar-
on took fright when faced with the prospect 
of violence to his person and the coincident 
operation on his purse.  What to do? thought 
he.  Instantaneously (and quite obviously in-
tentionally), the Baron whirled around and 
flew from the impending gang.  Indeed, the 
Baron took flight so precipitously and with 
such absence of alacrity, that no sooner had 
he gone three and three-quarters steps, than 
he smashed his face into that of an innocent 
woman in a mink cape and diamond-studded 
brooch, which impact caused her nose to 
break directly.  The Baron was subsequently 
charged with an assault crime, tried and con-
victed.  The prosecutor was not required to 

show that the Baron intended to cause injury 
to the woman.  How came this assault convic-
tion to stand?  State v. Fleck.1

 On the day after Valentine’s Day, 2012, 
the Minnesota Supreme Court rendered an 
important decision in a case involving a man 
who stabbed his girlfriend with a 12-inch 
butcher knife and tried to kill himself.  The 
court was tasked with deciding whether a 
person charged with an assault committed 
by the intentional infliction of bodily harm 
is entitled to a jury instruction on voluntary 
intoxication: in other words, whether such 
a person would be allowed to present evi-
dence to a jury that he was so intoxicated 
that he could not have formed the intent nec-
essary for the commission of the crime.  In re-
solving inconsistencies in a line of cases, the 
supreme court concluded that such a person 
is not entitled to the voluntary intoxication 
jury instruction (and by consequence, not 
entitled to the defense) with respect to an 
assault-harm prosecution.

Assault

 There are many types of assault crimes 
in Minnesota: a thrown wine glass that does 
or does not make contact with an in-law, a 
punch in a tavern over a disputed turn at 
Buck Hunter, a husband or wife kicked down 
stairs, bleach dumped on one by another, a 
bite mark on a club bouncer’s calf after a 
body slam, a weed-whacker flailed about by a 

Intent In AssAuLt CrIMes: State v. 
Fleck AnD A DIstInCtIon reACheD 
ACCIDentALLy on purpose

ADAM t. Johnson

1 810 N.W.2d 303 (Minn. 2012).
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besotted neighbor, a bus stop thief threaten-
ing powder and shot, a fistic teenager bully-
ing down a school hallway, etc.  Doctrinally, 
there are two basic forms of assault: assault 
that causes fear in another person and assault 
that causes physical harm to another person.  
We might adopt the supreme court’s termi-
nology and observe the offenses as “assault-
fear” and “assault-harm.”  A person commits 
the former through “an act done with intent 
to cause fear in another of immediate bodily 
harm or death.” (The thrown wine glass that 
misses a forehead.)2  A person commits the 
latter through “the intentional infliction of 
. . . bodily harm upon another.” (The bitten 
bouncer, poor fellow!)3  Note that both of-
fenses include an element of intent.

Intent

 There are many types of intent: manifest 
intent, testamentary intent, transferred intent, 
and even original intent if one can take the 
liberty of invoking a Framer.  For the purpos-
es of this article, I am concerned with “specif-
ic intent” and “general intent”—the quality of 
the mental states attendant on certain crimi-
nal offenses.  In criminal law, “intent” general-
ly describes a conscious effort to bring about 
a certain result.4  In Minnesota, when crimi-
nal intent is an element of a crime, “such in-
tent is indicated by the term ‘intentionally,’ 
the phrase ‘with intent to,’ the phrase ‘with 
intent that,’ or some form of the verbs ‘know’ 
or ‘believe’.”5  “Intentionally” means “that the 
actor either has a purpose to do the thing or 
cause the result specified or believes that the 
act performed by the actor, if successful, will 
cause that result.”6  “With intent to” or “with 
intent that” “means that the actor either has 
a purpose to do the thing or cause the result 

specified or believes that the act, if success-
ful, will cause that result.”7  

 “Specific intent” means that the defen-
dant acted with the intent to produce a spe-
cific result, whereas “general intent” means 
only that the defendant engaged in prohibit-
ed conduct.8  According to Professor LaFave, 
general-intent requires only an “intention to 
make the bodily movement which consti-
tutes the act which the crime requires.”9  In 
other words, a general-intent crime only re-
quires proof that “the defendant intended to 
do the physical act forbidden, without proof 
that he meant to or knew that he would vi-
olate the law or cause a particular result.”10  
Contrast that with a specific-intent crime, 
which requires the “intent to cause a particu-
lar result.”11  Unlike a general-intent crime, a 
specific-intent crime includes “a special men-
tal element which is required above and be-
yond any mental state required with respect 
to the actus reus of the crime.”12  The distinc-
tion is an important one, because the particu-
lar defendant will or will not be allowed the 
defense of voluntary intoxication depending 
on the general or specific nature of the intent 
element of an offense.

Voluntary Intoxication

 Pursuant to statute, “[a]n act committed 
while in a state of voluntary intoxication is 
not less criminal by reason thereof, but when 
a particular intent or other state of mind is a 
necessary element to constitute a particular 
crime, the fact of intoxication may be taken 
into consideration in determining such in-
tent or state of mind.”13  To receive the vol-
untary intoxication jury instruction: “(1) the 
defendant must be charged with a specific-
intent crime; (2) there must be evidence suf-

ficient to support a jury finding, by a prepon-
derance of the evidence, that the defendant 
was intoxicated; and (3) the defendant must 
offer intoxication as an explanation for his 
actions.”14  If a defendant demonstrates the 
foregoing elements, the district court must 
give the instruction.15

State v. Ronald Gene Fleck

 At approximately 1:00 a.m. on January 23, 
2009, K.W. returned to a home she shared 
with Ronald Gene Fleck and found Fleck 
in the kitchen, deep in liquor.  According to 
K.W., Fleck had been drinking for half a fort-
night without interruption.  As she repaired 
to the bathroom, K.W. heard her name called, 
and turned around to discover Fleck stand-
ing near her with a butcher knife.  Fleck then 
stabbed K.W. once near her shoulder via an 
overhand motion.  K.W. locked herself in the 
bathroom and called 911.  Meanwhile, Fleck 
called his brother and sister-in-law, informed 
them of the stabbing, and conveyed designs 
on his life.  Upon the arrival of officers, Fleck 
was uncooperative and belligerent (in other 
words, there was not tea set out).  A subse-
quent chemical test revealed a blood alco-
hol level of 0.315.  Fleck was later charged 
with second-degree assault with a dangerous 
weapon, which crime references the two 
types of assault discussed above (assault-fear 
and assault-harm).16  Before trial, Fleck gave 
notice that he would be relying on voluntary 
intoxication as a defense, and specifically 
requested an instruction to that end.  The 
district court instructed the jury that volun-
tary intoxication applied to the assault-fear 
offense, but not to the assault-harm offense.  
The jury found Fleck guilty of second degree 
assault-harm and not guilty of second-degree 
assault-fear.

 A unanimous panel of the court of ap-
peals reversed Fleck’s conviction and re-
manded for a new trial, holding as prejudicial 
error the district court’s refusal to give the 

voluntary intoxication instruction anent the 
assault-harm offense, and specifically con-
cluding that assault based on the intentional 
infliction of bodily harm is a specific-intent 
crime.17  On review, the supreme court re-
versed, holding that assault-harm is a general-
intent crime.18  Fleck’s conviction was rein-
stated.

 Before Fleck, the courts had never square-
ly ventured to bifurcate the crimes of assault 
along general- and specific-intent lines.  In-
deed, the supreme court had previously stated 
flat out that assault is a specific-intent crime, 
recognizing no distinction between assault-
fear and assault-harm.19  The most obvious 
problem post-Fleck exists in the unavoidable 
effect of its holding: if one swings at another 
and misses, one is entitled to the intoxication 
instruction; if one swings at another and suc-
ceeds in making contact with the object of 
their attack, the intoxication instruction is 
unrealizable.  However, before discussing the 
problems of future blows, it is appropriate 
to address the analytical and jurisprudential 
underpinnings of the supreme court’s deci-
sion.  The touchstone of the court’s inquiry 
engaged the general- versus specific-intent 
question.  Accordingly, I have foregone a 
comprehensive evaluation of whether Fleck 
maintains a fidelity to stare decisis, and have 
centered the analysis on the supreme court’s 
interpretation of statutory language and its 
inquiry into the legislature’s intent (a pun as 
dreadful as the Mann Act, I own).

 The thrust of the court’s decision in 
Fleck is centered on the legislature’s par-
ticular choices in words, viz. the purported 
difference between “with intent to” and “in-
tentionally.”  The court noted that the phrase 
“with intent to” is commonly used by the leg-
islature to express a specific-intent require-
ment.20  For this proposition, the court cited 
to the statute that provides, “[w]hen criminal 
intent is an element of a crime in [Minn. Stat. 

2 Minn. Stat. § 609.02, Subd. 10(1).
3 Minn. Stat. § 609.02, Subd. 10(2).  “Bodily harm” means “physical pain or injury, illness, or any impairment of physical condition.” Minn. Stat. § 609.02, Subd. 7.
4 9 Minn. Prac., Criminal Law & Procedure § 442 (3d ed.).
5 Minn. Stat. § 609.02, Subd. 9(1).
6 Minn. Stat. § 609.02, Subd. 9(3).
7 Minn. Stat. § 609.02, Subd. 9(4).
8 State v. Vance, 734 N.W.2d 650 (Minn.2007).
9 1 Wayne R. LaFave, Substantive Criminal Law § 5.2(e) (2nd ed.2003).
10 9 Henry W. McCarr & Jack S. Nordby, Minnesota Practice - Criminal Law and Procedure § 44.3 (3rd ed.2001).
11 Id.
12 LaFave, supra, § 5.2(e).
13 s Minn. Stat. § 609.075.

14 Id. at 616.
15 Id. 
16 See Minn. Stat. §§ 609.222, Subd. 1; 609.02, Subd. 10.
17 State v. Fleck, 797 N.W.2d 733, 738 (Minn. Ct. App. 2011).
18 Fleck, 810 N.W.2d 303.
19 State v. Edrozo, 578 N.W.2d 719, 723 (Minn. 1998); State v. Vance, 734 N.W.2d 650, 657 (Minn. 2007).
20 Fleck, --- N.W.2d, slip op. at 3.
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ch. 609], such intent is indicated by the term 
‘intentionally,’ the phrase ‘with intent to,’ the 
phrase ‘with intent that,’ or some form of the 
verbs ‘know’ or ‘believe.’”21  The court also 
cited to State v. Mullen for further support.22

 Interestingly, Mullen supports a hold-
ing contra the supreme court’s in Fleck.  In 
Mullen, the supreme court was tasked with 
deciding, among other things, whether the 
stalking statute governing a pattern of harass-
ing conduct required specific-intent.23  Nota-
bly, the statute included the phrase “in a man-
ner that” without any mention of “intentional 
conduct.”24  The court ultimately ruled that 
the offense was a general-intent crime.25  In 
so holding in Mullen, the court relied heav-
ily on State v. Orsello, where the court had 
concluded that the two phrases “intentional 
conduct” and “in a manner that” appeared to 
indicate an intent requirement greater than 
simple general-intent.26  In discussing the Or-
sello case, the Mullen court stated as follows:

We concluded that while none of the lan-
guage that references specific intent was 
present in section 609.749, such as ‘in-
tentionally,’ ‘with intent to,’ or ‘know,’ the 
legislature must have intended to require 
specific intent because of the ‘peculiar 
drafting’ of subdivision 1, using the phrase 
‘intentional conduct in a manner that,’ and 
subdivision 2 listing descriptions of con-
duct that constitute stalking without refer-
ence to their criminal code counterparts.27

 In Fleck, the court undertook the painfully 
semantic measure of separating “with intent 
to” from “intentionally” without a convinc-
ing reason.  The casual observer notes “with 
malice” and “maliciously,” “with envy and “en-
viously,” “with regret” and “regrettably,” “with 
sorrow” and “sorrowfully,” “with industry” and 
“industriously,” “with earnest” and “earnestly,” 
and wonders how on earth it is that “with in-

tent” and “intentionally” are treated in such a 
singular manner (or “so singularly”).  Behind 
such a distinction between “with intent to” 
and “intentionally,” one envisions the legisla-
tive floor record as follows: “Well, no, humph, 
would the Right Honorable gentleman from 
Grand Rapids explain his self?”  “Of course, 
madam, I thankee.  We don’t consider ‘in-
tentionally’ to mean ‘intentionally.’  Rather, 
we consider ‘intentionally’ to mean ‘inten-
tionally,’ in accordance with its plain mean-
ing.  Mind you, ‘intentionally’ doesn’t always 
mean ‘intentionally’ but only when an act is 
committed ‘intentionally.’”

 Above and beyond the word play, Fleck is 
uniquely inconvenient as precedent.  In con-
structively rejecting the well-reasoned merits 
of Mullen and Orsello, the court in Fleck con-
cluded that with respect to assault-harm, the 

forbidden conduct is a physical act, which 
results in bodily harm upon another.  Al-
though the definition of assault-harm re-
quires the State to prove that the defendant 
intended to do the physical act, nothing in 
the definition requires proof that the de-
fendant meant to violate the law or cause 
a particular result.28

 If the reader is thinking that sounds a lot like 
it would include the negligent infliction of 
bodily harm, the reader is probably correct.  
Imagine for a moment the errant toss of a 
baseball that misses a friend’s mitt and scores 
a blow to the face of a passerby.  Assault-
harm?  Under Fleck, unavoidably yes: thrown 
baseball (generally intended physical act) re-
sulting in a bruise to a distant cheek (bodily 
harm upon another) without the required 
proof that the ball tosser “meant to violate 
the law or [even] cause a particular result.29  
Note that in the absence of a specific-intent 
requirement, the little leaguer has just com-
mitted an assault crime.  We of course would 

21 Id. 
22 Id. (citing State v. Mullen, 577 N.W.2d 505, 510 (Minn. 1998)).
23 Minn. Stat. § 609.749, Subd. 5 (1998).
24 The statute has been subsequently amended to include the phrase “knows or has reason to know”.
25 Mullen, 577 N.W.2d at 510.
26 State v. Orsello, 55 N.W.2d 70, 74 (Minn. 1996).
27 Mullen, 577 N.W.2d at 510 (citing Orsello, 554 N.W.2d at 73-74).
28 Fleck, --- N.W.2d, slip op. at 4.
29 Id. (emphasis added).

30 Smith v. Goguen, 415 U.S. 566, 574-78 (1974).
31 Kolender v. Lawson, 461 U.S. 352, 357 (1983).
32 See Liparota v. United States, 471 U.S. 419, 427 (1985).

hope for prosecutorial discretion in such an 
instance, but what of the more difficult case?

 Because of the breadth of conduct poten-
tially within the auspices of a general-intent 
assault-harm statute, there is a strong case 
that the crime of assault-harm, as it reads 
post-Fleck, suffers from unconstitutional 
vagueness.  A law is impermissibly vague 
when it fails to draw a reasonably clear line 
between lawful and unlawful conduct.30  As 
generally stated, “the void-for-vagueness doc-
trine requires that a penal statute define the 
criminal offense with sufficient definiteness 
that ordinary people can understand what 
conduct is prohibited and in a manner that 
does not encourage arbitrary and discrimi-
natory enforcement.”31  An assault-harm of-
fense requiring only a general-intent has all 
the predictability of the color of plumage on 
the Phoenix.  If an intentional bodily move-
ment that happens to cause physical harm to 
another person is now all that is required to 
prove the crime of assault-harm, a great deal 
of patently innocent conduct is by definition 
criminal.  The Fleck decision essentially re-
moves from the statute the entire mens rea 
element but for the mental state of acting vo-
litionally in some minimal manner with no 
reasonable nexus to the resulting harm.

Conclusion

 The court in Fleck might have disposed 
of the case in accordance with the rule of 
lenity.  By that rule of interpretation, a statute 
lacking a clear statement of the level of intent 
required (i.e. one that requires wrestling over 
“with intent to” and “intentionally”) must be 
resolved in favor of lenity: in Fleck, to require 
specific-intent.32  As presently interpreted, 
the assault-harm offense stands to subject a 
host of innocent conduct to criminal liability.  
This the legislature must not have intended.

Adam T. Johnson is a 2009 graduate 
of William Mitchell College of Law.  
He currently practices criminal 
defense at Meshbesher & Associates 
in Minneapolis.  Mr. Johnson 
recently published Deuce-Ace’s Law 
Dictionary, which is available at 
Amazon and other online outlets. 

Adam T. Johnson
Meshbesher & Associates, PA  
225 Lumber Exchange Building  
10 South Fifth Street  
Minneapolis, MN 55402  
(612) 332-2000  
(612) 332-2077 (fax)
adam@stevemeshbesher.com



28 29www.macdl.us Challenger

 For more than two decades, lawyers in 
Minnesota have been able to become certified 
specialists in some areas of practice.  Certification 
as a specialist validates a lawyer’s expertise and 
sends a strong message to prospective clients 
and other lawyers about their experience and 
ability.  There are currently 870 certified lawyers 
in Minnesota representing only about 3% of all 
licensed Minnesota attorneys, 829 of those 870 
lawyers are certified by the MSBA.
 Since only 2010, attorneys in Minnesota 
have been able to apply to become a MSBA 
Board Certified Criminal Law Specialist.  The 
certification process involves documenting 
substantial involvement in the field of criminal 
law, passing a written examination, obtaining 
references from lawyers and judges, and 
submitting writing samples and court transcripts 
for review.  Each application is reviewed by 
the MSBA Criminal Law Certification Board.  
The members of the Board are:  Andrew Birrell 
(chair), Judge Kevin Burke, Judge Joseph 
Carter, Judge Lawrence T. Collins, Kevin 
DeVore, Deborah Ellis, Jon Hopeman, William 
Mauzy, Katherian Roe, Ret. Judge James 
Rosenbaum, and Daniel Scott.  So far the Board 
has certified 44 Minnesota lawyers as Criminal 
Law Specialists.
 The Board worked very hard to make 
certification possible for criminal law 
practitioners having varied backgrounds and 
practice types.  
 Certification is open to both prosecutors and 
defense lawyers.  The requirements pertaining to 
experience present alternatives so that attorneys 

may qualify by showing they have tried a greater 
number of shorter trials or a fewer number 
of longer trials resulting in roughly the same 
number of trial days.  In this way, for example, 
both a prosecutor in a city attorney’s office who 
has tried many shorter cases and a lawyer in a big 
firm who tries many fewer but larger cases are 
both able to present their experience and qualify 
for certification.  In drafting the requirements, 
the Board carefully designed them to allow 
and encourage experienced attorneys from the 
different types of criminal law practices to 
qualify to become certified.
 The qualification examination was 
designed to be a practical inquiry that could 
be well answered by those who regularly and 
competently practice in the different practice 
areas found in criminal law area.  It is not a 
law school exam, but an exam consisting of 
questions a lawyer of substantial experience 
can answer.  The exam was carefully drafted to 
provide alternatives so both those who practice 
mostly or exclusively in either state court or 
federal court could select alternative questions 
allowing them to demonstrate their competence 
in the subject matter of criminal law.
 Some people ask why they should go to the 
trouble of becoming certified.  The best answers 
are professional pride, personal satisfaction 
in achieving certification, and the chance to 
demonstrate your expertise.  On the practical 
side, certification also earns you the right to 
market yourself as a board certified criminal law 
specialist.  This is an impressive credential and 
no matter how much experience or skill a lawyer 

MsBA CrIMInAL LAW 
CertIfICAtIon
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may have in criminal law, only board certified 
lawyers are allowed to identify themselves as 
specialists in this area of the law.  This lets 
potential clients and other lawyers who may be 
seeking to make a referral of your demonstrated 
excellence.
 The next written exam is scheduled for 
January 31, 2013.  Katherian Roe, Dan Scott, 
and I plan to hold a CLE prep course as a review 
for the exam on January 24, 2013.  I hope you 
will consider signing up to take the exam and 
look forward to seeing you at the review course.  
If you have any questions about the process, 
please feel free to call Jessica Thomas, the 
MSBA Certified Legal Specialists Manager, at 
612-278-6318.  Jessica will be happy to talk 
with you about anything having to do with 
certification.     

Andrew Birrell
Andrew S. Birrell, Attorney
Gaskins Bennett Birrell Schupp LLP
333 South 7th Street, Suite 2900
Minneapolis, MN 55402-2440
www.gaskinsbennett.com
abirrell@gaskinsbennett.com
TEL 612-333-9510
FAX 612-333-9579
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APPLICATION FORM FOR  
MACDL’S 2012 FALL CLE 

 
REMOVING THE NAILS IN YOUR CLIENT’S COFFIN; 

How To Deal With Difficult Evidence 
 

 
 
 
COST:        $125  Member:  Private Defender   
 
 
  $75 Member:      Public Defender     
 
 
           $150  Non-Member:  Private Defender   
 
 
  $100 Non-Member: Public Defender   
 
 

 
NAME:  ________________________________________________ 
 
 
Phone Number:   _________________________________________ 
 
 
Email:  _________________________________________________ 

 
 
 

Please make your check payable to: MACDL and mail to:   
P.O. BOX 580058, Minneapolis, MN 55458 
 
 
If you intend to pay at the door, please email an RSVP with a credit card 
number to hold your reservation to:  macdl@sysmatrix.net   
 
 

REMOVING THE NAILS IN YOUR 
CLIENT’S COFFIN; 

Defending Cases With Difficult Evidence 
 

2012 MACDL FALL CLE:   Friday, October 5 

Le MERIDIEN CHAMBERS HOTEL  
901 Hennepin Avenue S., Minneapolis, 55403  

 
8:30 –   9:00 a.m. Check In with Continental Breakfast 
 
9:00 – 10:00 a.m.  CHALLENGING THE CRIM SEX STATUTES ON EQUAL  
   PROTECTION GROUNDS  
   Prof. Ted Sampsell-Jones, William Mitchell College of Law, Evidence Professor 
 
10:00 – 11:00 a.m. DEFENDING COMBAT VETS: USING PTSD EVIDENCE IN 

NEGOTIATIONS, TRIAL AND SENTENCING     
Brock Hunter, Attorney, Co-Author of Attorneys’ Guide to Defending Veterans 
in Criminal Court (publication pending) 

 
11:00 – 12:00 p.m. FALSE CONFESSIONS : HOW TO ANALYZE AND USE THEM 

Deborah Davis, Ph.D,  Professor of Psychology at University of Reno, 
Nevada and National Expert on False Confessions 

 
12:00  – 12:45 p.m. LUNCH (Boxed lunch by D’Amico included with cost of seminar)   
 
12:45 - 1:15 p.m. ATTACKING SPREIGL EVIDENCE Paula Brummel, Assistant Hennepin 

Co. Public Defender 
          
1:15 - 2:15 p.m. LEGAL MOTIONS AND JIGS IN CASES WITH DNA 

Scott Belfry, Assistant Public Defender with Minnesota’s Special Litigation Unit, 
Rebecca Waxse, Assistant Washington Co. Public Defender & Nicole Kubista, 
Assistant Ramsey Co. Public Defender  

 
2:15 – 2:30 p.m. BREAK 
 
2:30 - 3:30 p.m. NEGOTIATION STRATEGY: EMPLOYING THE LATEST  

EVIDENCE-BASED RESEARCH    Keith Belzer of Devanie, Belzer &   
Schroeder, La Crosse, Wisc., Faculty member of the National Criminal Defense 
College, Macon, Georgia  
 

3:30 – 4:30 p.m. FOUNDATION RELIABILITY CHALLENGES TO FORENSIC  
   EVIDENCE: Christine Funk, Esq., DNA expert and member of Minnesota’s 
   Special Litigation Unit 
 
4:30 – 6:00 p.m. HAPPY HOUR: GENEROUSLY SPONSORED BY ABSOLUTE  
   BAIL BONDS, BLUE PAGES DEFENSE DIRECTORY, and FRAN  
   JACKSON, CHEMICAL ASSESSMENTS 
 
 6.5  Hours of CLE credit will be applied for – schedule subject to change 



32 33www.macdl.us Challenger

Minneapolis  612-333-3030
St. Paul   651-222-3030
Anoka   763-421-2200

Aitkin   218-828-8282
Albert Lea  507-373-9456
Alexandria  320-759-1719
Austin   507-433-0066
Becker   218-847-8558
Benson   320-269-3111
Buffalo   763-684-1414
Bemidji   218-751-1212
Brainerd  218-828-8282
Caledonia  507-724-1100
Chisago   651-257-4333
Crookston  218-281-7171
Duluth   218-722-7060
Elk River  763-241-5588
Faribault  507-332-2020
Foley   320-968-4700
Gaylord  320-864-3900
Glencoe   320-864-3900
Grand Rapids  218-327-2030
Hibbing   218-262-2020
Isanti   763-444-4422
Litchfield  320-693-1313
Little falls  320-632-6900

   

Stillwater  651-430-2700
Hastings  651-480-8889
Chaska/Shakopee 952-445-2200

Madison  320-269-3111
Mankato  507-344-0010
marshall  507-532-5535
Milaca   320-983-6644
Montevideo  320-269-3111
Moorhead  218-299-2030
Mora   320-679-1918
Owatonna  507-444-0404
Park Rapids  218-732-6700
Pine City  320-629-2929
Red Wing  651-388-0330
Rochester  507-289-2020
Roseau   218-281-7171
St. Cloud  320-253-6666
Virginia  218-262-2020
Wadena   218-631-4940
Walker   218-828-8282
Waseca   507-835-1200
Wheaton  320-269-3111
Willmar  320-231-9700
Winona   507-494-0282
Worthington  507-376-6261
  

1-800-408-1101

Metro

Greater Minnesota

KEVIN W. DEVORE
Larson • King, LLP
30 East Seventh Street
Suite 2800
St. Paul, MN 55101
Direct: 651-312-6519
Fax: 651-312-6618 
LARSONKING.COM

White Collar Criminal Defense 
& Investigations

Business Litigation

Criminal Defense

Thank you to our generous sponsors for supporting the MACDL Annual Dinner and Auction.

www.fredlaw.com

Experienced 
Attorneys.
Successful 
Outcomes.
Fredrikson & Byron —White Collar & Regulatory Defense Group

Our team has the experience and resources to successfully 
guide clients from internal investigations through trial.

For more information on how to put our knowledge to work 
for you, contact John Lundquist, David Lillehaug,  
Dulce Foster or Richard Kyle, Jr. at 612.492.7000.

Edward w. SimonEtEdward w. SimonEt
attornEy at Law

522 South Fourth Street
Stillwater, MN 55082

Phone: (651) 439-5875
Fax: (651) 439-5559

edsimonet@simonetlaw.com

Practice Areas: Family Law, Divorce, Child Custody, Adoption, 
Child Support, Real Estate, Personal Injury, Criminal Defense, 

DUI/DWI, Misdemeanors, Felonies, Civil Litigation

We could not do it without you!
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